| THE 
BANKING LAW 
JOURNAL 


Combined with THE BANKERS MAGAZINE 


KEITH F. WARREN 
Editor and Publisher 


Volume 70 
January to December, 1953 


BANKERS PUBLISHING COMPANY 
465 MAIN STREET 
CAMBRIDGE, MASS. 


| 
it 


7 


Copyright, 1953 
BRADY PUBLISHING CORPORATION 
Mags. 


3 
j 
| 
i 
| 
i 
. 
ne 
Pa 


INDEX DIGEST OF VOLUME 70 


my The following table shows the page at which each monthly issue of THE 
BANKING LAW JOURNAL during the year 1953 begins and ends. 


61 - 120 


«2-421 - 480 
September ......... 481 - 540 
661 - 718 


The following index and digest contain the legal cases which have appeared in 
THE BANKING LAW JOURNAL during 1953. The entire arrangement, including the 
number of sections, follows the plan of the fifth edition of the BANKING LAW 
JOURNAL DIGEST. The DIGEST, with Cumulative Supplement to Fifth Edition, 
contains the digest of more than 10,000 banking decisions which have been published 
in THE BANKING LAW JOURNAL from the time of its establishment in 1889 down 


to December, 1953. 


AGENTS 


§57. Agent’s authority to indorse. 

Transit Company assigned its accounts 
receivable to plaintiff who permitted 
Transit to collect a certain account as 
plaintiff's agent. Transit received a check 
in payment of the account buf instead of 
turning it over to plaintiff endorsed it to 
its landlord in payment for rent and elec- 
tricity; When plaintiff brought suit to 
recover the proceeds of the check from 
the landlord the court ruled that the lat- 
ter was a holder in due course and thus 
entitled to keep the money since no notice 
of the assignment had been given. Gutt- 
man v. Whitehall Imp. Corp., 120 N. Y. S. 
2a 786. 70 B. L. J. 581. 


ALTERED PAPER 


§68.—Alteration as to interest 

The words “with interest” were written 
on a promissory note but were subse- 
quently erased. In a suit on the note the 
court ruled that if the words were written 
on the note by the holder after execution 
and delivery of the instrument there 
would be a material alteration which 
would render the note void. The later 
erasure of the notation did not restore 
validity to the note. Scribner v. Cyr, 
Maine, 93 A. 24 126. 70 B. L. J. 73. 


ASSIGNMENTS 


§94.5. Assignment of accounts receivable. 


. For-an article concerning policing ac- 
counts receivable and inventory under 


modern factor’s legislation, see 70 B. L. J. 
361. 


A television dealer maintained a reserve 
account with a bank to which he assigned 
his conditional sales contracts. This ac- 
count consisted of 5% of all conditional 
sales contracts assigned to the bank and 
was required to be maintained to protect 
the bank against default in payments by 
the conditional purchasers of the televi- 
sion sets. The television dealer assigned 
this reserve account to one Pontages as 
security for a loan of $5,000. Upon the 
bankruptcy of the television dealer it was 
argued by the trustee in bankruptcy that 
the purported assignment of the reserve 
account was void since the reserve .ac- 
count was an account receivable for the 
valid assignment of which California law 
requires the filing of public notice. The 
court, however, upheld the assignment 
ruling that the reserve account was not 
an account receivable within the meaning 
of the statute. In re Richards, Calif., 108 
F. Supp. 259. 70 B. L. J. 108. 


§96. Assignment of deposit. 


M. P. Lipe, doing business as Lipe 
Motor Lines, maintained a general ac- 
count at the Guilford National Bank. Lipe 
assigned all the assets of the business in- 
cluding the bank deposit to a corporation 
named Lipe Motor Lines, Inc. After the 
sale Lipe claimed that it was not intended 
that the bank account should be trans- 
ferred to the corporation and claimed 
that the assignment was not sufficient to 
transfer the account. Upholding the as- 
signment, the cotirt ruled that Lipe was 
not entitled to recover the deposit from 
the bank which had been given notice of 
the assignment and had permitted the 
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corporation to withdraw the funds. Lipe 
v. Guilford National Bank, N. C. 72 S. E. 
2a 759. 70 B. L. J. 163. 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


§100. Priorities between different parties. 

Ryan owed a thousand dollars to a 
judgment creditor named Towns. Ryan 
had a thousand dollar balance deposited 
with the State National Bank of Decatur 
at Oneonta, Alabama, but the bank held 
Ryan’s unmatured mortgage note for an 
amount in excess of a thousand dollars. 
Towns sought to garnish the account in 
the hands of the bank. Ordinarily the 
bank would be required to turn over the 
funds since the law does not permit it 
to set off an unmatured debt. However, 
in this case the mortgage note contained 
the following clause, ‘‘or should the holder 
of this note deem the debt insecure, the 
full amount evidenced hereby shall be- 
come due and payable immediately at the 
election of the holder of this note.” The 
court ruled that under this provision the 
bank could accelerate the due date of the 
mortgage note and defeat the garnish- 
ment proceedings brought by Towns. 
State National Bank of Decatur v. Towns, 
Ala., 62 So. 2d 606. 70 B. L. J. 141. 


ATTORNEY’S FEES 


§111. Recovery of attorney’s fees. 


Where a bank employed an attorney to 
collect an overdue note, and the note pro- 
vided that the maker would pay the fee 
if an attorney were used to collect the 
note, the court held that the maker’s 
estate must pay the attorney’s fee since 
he had been employed and in fact tried 
to collect the note before the maker's 
death. Peoples Bank & Trust Co. v. 
Garner, Miss., 65 So. 2d 273. 70 B. L. J. 
638. 


BANKING 
§119. State control of banking business. 


Where the state auditor in Illinois re- 
fused to grant an operating license to 
plaintiff who wanted to open a currency 
exchange in an area already crowded with 
such exchanges and various banks, the 
court ruled that the Currency Exchange 
Act under which the auditor had acted 
was constitutional and did not grant spe- 
cial privileges to banks. Gadlin v. Audi- 
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tor of Public Accounts et al., Ill., 110 N. E. 
2d 234. 70 B. L. J. 446. 


For an opinion of a state bank com- 
missioner denying the application of a 
state bank to open a branch office on the 
ground that a national bank would prob- 
ably be opened soon in the same town, 
see 70 B. L. J. 341. 


—§120. Constitutionality of regulatory laws. 


Where stockholders of a bank objected 
that a banking statute was unconstitu- 
tional, the court held that the law was 
not in violation of the federal constitution 
since state regulation of banking is a 
legitimate subject of the state’s police 
power. Burke et al v. Fidelity Trust Co., 
Md., 96 A. 2d 254. 70 B. L. J. 616. 


The Supreme Court of Indiana held that 
the Indiana Retail Installment Sales Act 
is unconstitutional in so far as it au- 
thorizes the Department of Financial In- 
stitutions to limit by regulation the 
amount which a purchaser of retail in- 
stallment sales contracts may pay to the 
dealer who sells them. The court found 
no merit in the view that such a law was 
necessary to protect smaller finance com- 
panies against the competition of the 
larger companies with greater resources. 
Department of Financial Institutions v. 
Holt, Ind., 108 N. E. 2d 629. 70 B. L. J. 
162. 


§135.5. Right to make out-of-state loan. 


For an article discussing necessity for 
banks to qualify to do business in foreign 


‘state when making or purchasing loan 


secured by out-of-state real estate, see 70 
B. L. J. 676. 


BANKRUPTCY 


§142. Preferences within four months of 
bankruptcy. 


Where a mortgagee realized funds from 
a foreclosure proceeding and where the 
mortgagor later became bankrupt, the 
court refused to rule that the foreclosure 
payment was a voidable preference under 
Federal bankruptcy law since the mort- 
gagee’s lien was created not at the time 
of the decree but rather at the time the 
mortgage was given. Pearson v. Rapstine, 
U. S., 203 F. 2d 313. 70 B. L. J. 554. 


BONDS 


§209.—Lost or stolen bonds. 


Where Dutch government issued an 
order vesting securities in the government 
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and certain bearer bonds belonging to 
residents of Holland came into the hands 
of an unlicensed dealer in the United 
States, the court awarded the bonds to 
the Dutch government on grounds that 
it had authority to pass the vesting order 
under the Hague Regulations and that 
the dealer was not a holder in due course. 
State of Netherlands v. Federal Reserve 
Bank of New York, et al., U. S., 201 F. 
2a 455. 70 B. L. J. 384. 


§214.1. U. 8. Savings Bonds — form of 
registration. 


Where the owner of government E 
bonds gave them to his brother telling 
him they were a gift if the owner didn’t 
recover from his present sickness, and 
the owner died two years later, the court 
ruled the bonds belonged to the owner’s 
estate rather than to the brother since 
they had never been re-registered in the 
latter’s name. Nelson v. Wheeler, Mont., 
256 P. 2d 1080. 70 B. L. J. 574. 


BRANCH BANKING 


§215. Bank as separate entity. 


The Texas State Banking Board has 
ruled that under the provision of the 
Texas Constitution prohibiting branch 
banking the operation of an affiliated 
bank dominated and controlled by an- 
other bank is unlawful. The opinion re- 
sulted from the denial of a charter to the 
proposed Inwood State Bank of Dallas, 
51% of whose stock would be owned in- 
directly by the stockholders of the Mer- 
cantile National Bank of Dallas. 70 
B. J. 61. 


CHECKS 


§279. Check does not operate as an as- 
signment. 


Where a decedent’s check was not 
cashed before his death, the payee of the 
check could not collect on the check from 
the drawee bank but did become a gen- 
eral creditor of the estate. In re Kolben’s 
Estate, 120 N. Y. S. 2d 812. 70 B. L. J. 
583. 


§284. Payment of check after drawer’s 
death. 


Where a check had been in the payee’s 
possession since it was drawn but where 
it was not presented until after maker’s 
death, the court held the payee could col- 
lect from the maker’s estate on the in- 
strument and did not have to prove the 
underlying debt. Estate of Kolben, 120 
N. Y. S. 2d 812. 70 B. L. J. 634. 
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Where a decedent’s check was not 
cashed before his death, the payee of the 
check could not collect on the check from 
the drawee bank but did become a gen- 
eral creditor of the estate. In re Kolben’s 
Estate, 120 N. Y. S. 2d 812. 70 B. L. J. 583. 


COLLECTIONS 


§297. Duties of collecting bank; liability 
for negligence generally. 


The plaintiffs purchased certain ac- 
counts from All State Sales Co., Inc., giv- 
ing some 16 checks in payment over a 
period of time aggregating about $21,000. 
These checks were drawn on the Manu- 
facturers Trust Company and cleared 
through the Public Bank. All State Sales 
Co., Inc. maintained no account with the 
Public Bank, however, a partnership, All 
State Sales Co., did maintain an account 
with the Public Bank and it was in this 
account that the checks were deposited. 
None of the checks contained any in- 
dorsement. Public Bank, as_ collecting 
bank was held not liable to the plaintiffs 
for failing to secure the indorsements. 
Kinstlinger et al. v. Manufacturers Trust 
Co., 117 N. Y. Supp. 2d 147. 70 B. L. J. 
131. 


Drafts were forwarded via the plaintiff’s 
local bank to correspondent bank for pre- 
sentment. The correspondent bank was 
given instructions, accompanying the 
draft, that if the draft were not paid on 
presentment the forwarding bank was to 
be notified by telegram. The draft was 
not honored on presentation, but notice 
of this fact was not given the forwarding 
bank until several days later. During this 
period of time drawee was in serious 
financial circumstances and owed several 
thousands of dollars to the correspondent 
bank which already had brought suit 
against him. The court held that the 
correspondent bank was the agent of the 
plaintiff and in failing to notify the plain- 
tiff of the drawee’s default on the drafts 
it was liable to the plaintiff for his loss. 
Grant County Deposit Bank v. McCamp- 
bell et al, U. S., 194 F. (2d) 469. 69 B. L. J. 
381. Second appeal sub nom. Grant County 
Deposit Bank v. Greene, reported at 
200 F. 2d 835, 70 B. L. J. 143. 


§309. Par collections. 


Where depositary bank sent checks to 
its agent which forwarded them to de- 
fendant bank for collection and defendant 
deducted small remittance charges from 
the checks, the court upheld defendant’s 
right to make such charges since there 
was no statutory or common law requir- 
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ing checks remitted by cash letter to be 
cleared at par. McLaughlin Oil Co. v. 
First State Bank of Buffalo, N. D., 57 
N. W. 2d 860. 70 B. L. J. 373. 


- §323. Collecting bank liable for its corre- 


spondents’ negligence or default 
—Bank not liable in such cases. 

Inland Refining Company forwarded a 

bill of exchange through the Royall Na- 


tional Bank for collection from the. 


drawee in Tyler, Texas. The Royall Na- 
tional Bank transmitted the bill to its 
correspondent bank, Tyler State Bank & 
Trust Company at Tyler, Texas. Inland 


Refinery contended that the Tyler Bank © 


failed promptly to return the bill upon 
dishonor by the drawee. Had the Tyler 
Bank promptly returned the bill, Inland 
Refining Company claimed, the latter 
would not have sold additional petroleum 
products to the drawee and would have 
been in a position to proceed vigorously 
to collect the amount due on the dishon- 
ored bill. The Inland Refining Company 
brought suit against the Royall National 
Bank claiming it was liable for the de- 
faults of its correspondent bank. The 
court ruled that if the Royall Bank 
transmitted the bill with due diligence to 
@ proper and reputable correspondent at 
or near the place where collection was to 
be made it would not be liable to the In- 
land Refining Company. Robinson v. In- 
land Refining Co., Texas, 253 S. W. 2d 80. 
70 B. L. J. 133. 


§330. Right to revoke credit or charge 
back check. 

Merchandise National Bank, an Illinois 
bank maintained an account with the 
Bank of America in California. Kiter 
Corporation maintained accounts in both 
banks. Kiter Corporation drew a large 
check on Merchandise National Bank and 
deposited the check in its account with 
Bank of America. The check was then 
forwarded to Illinois for collection. Mer- 
chandise Bank debited its account with 
Kiter Corporation and mailed an advice 
of credit to Bank of America under which 
the latter was authorized to reduce Mer- 
chandise Bank’s credit balance in the 
amount of the check. Kiter Corporation’s 
apparent credit balance with Merchan- 
dise Bank was based on deposits of un- 
collected checks drawn by Kiter Corpora- 
tion on Bank of America. When Mer- 
chandise Bank discovered these checks 
were bad it immediately revoked by tele- 
phone the written advice of credit sent 
to and then already received by the Bank 
of America. Kiter Corporation at this 


point had a substantial overdraft in its - 


account with the Bank of America, which 
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had applied the Merchandise Bank credit 
to reduce this overdraft. However, the 
court found that Bank of America had 
not permitted the overdraft or otherwise 
changed position to its detriment as a 
result of receiving the advice of credit 
and therefore ruled that the Merchandise 
Bank was entitled to revoke the credit. 
Bank of America Nat. Trust & Savings 
Ass’n. v. Merchandise Nat. Bank of Chi- 
cago et al., U. S., 201 F. 24 68. 70 B.L. J. 
262. 


CONSIDERATION 


§352. Want or failure of consideration. 


A loaned decedent $5,000 in exchange 
for the latter’s promissory note and oral 
promise that the note would be paid only 
if decedent received $10,000 owed him by 
B. When B did not pay, A sued dece- 
dents’ estate on the note but lost since 
decedent had not received full considera- 
tion. Oakland Medical Bldg. Corp. v. 
Aureguy, Calif., 256 P. 2d 659. 70 B.LJ. 
643. 


CONTRACTS 


§364. Liability for damages. 

Defendant wrote a letter of commitment 
promising to provide plaintiff with funds 
for plant construction. Later, when plain- 
tiff had acted in reliance on this letter 
and defendant refused to honor it, the 
court held defendant liable for plaintiff's 


‘ loss of anticipated profits. Biothermal 


Process Corp. v. Cohu & Co., 119 N. Y. 8. 
2d 158. 70 B. L. J. 452. 


CORPORATIONS 


§372. —Authority to issue and indorse 
negotiable paper. 

Where a corporation president indorsed 
a check payable to the corporation and 
deposited it to his own personal trade 
name account, the court ruled that the 
similarity of names of the corporate payee 
and the trade name account of the cor- 
poration’s president did not relieve a 
bank for wrongly paying the check to the 
personal account. Silver v. Common- 
wealth Trust Co., N. J., 94 A. 2d 880. 
70 B. L. J. 557. 


The drawee bank made payment of a 
check payable to a corporation. The 
check had been indorsed on behalf of the 
corporation by its president, who diverted 
the funds to his personal account. The 
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court ruled that a president of a corpora- 
tion does not have the power to indorse 
checks by virtue of his office. Therefore 
the drawee bank must restore to the 
drawer’s account the amount previously 
charged on payment of the check. Silver 
v. Commonwealth Trust Co., N. J., 92 A. 
2d 152. 70 B. L. J. 80. 


The Supreme Court of Tennessee ruled 
that the president of a manufacturing or 
trading corporation is presumed to have 
authority to discount and transfer nego- 
tiable instruments in the course of cor- 
porate business. The court observes that 
a similar result has been reached by 
courts in Alabama, Colorado, Idaho, IIlli- 
nois, New York, North Carolina and 
North Dakota. Norbert Trading Co. v. 
Underwood, Tenn., 253 S. W. 2d 722. 70 
J. 176. 


§372.5. Bank resolutions. 


A corporation had filed with a bank, 
resolutions providing that corporate 
checks required the signature of a desig- 
nated officer and the signature of a named 
attorney for the corporation. The pur- 
pose of the resolution in requiring the 
signature of the attorney was to assure 
the orderly payment of the corporation’s 
creditors, the checking account consist- 
ing of the proceeds of certain fire insur- 
ance policies. The bank had no notice of 
the purpose of the account, but through 
an oversight payed substantial 
amounts from the account without the 
countersignature of the attorney. The 
creditors of the corporation brought gar- 
nishment proceedings claiming that the 
bank, having disregarded the require- 
ment of the resolution, was liable to them. 
The court held that the bank was not 
responsible for the loss. Kores Carbon 
Paper & Ribbons Mfg. Co. v. Western 
Office Supply Co., Ill, 110 N. E. 2d 461. 
70 B. L. J. 226. 


DEPOSITS 


§390. Relation between bank and de- 
positor. 


On April 24th a receiver was appointed 
for a certain insolvent company which 
maintained a checking account with a 
national bank. The bank held the com- 
pany’s unsecured note which became due 
on April 25th. At that time the bank ap- 
Plied the balance in the checking account 
to the amount due on the note. The court 
ruled that the bank had acted improperly. 
Since the note had not become due until 
after the appointment of the receiver the 
bank was only in the position of a gen- 
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eral creditor and was thus not entitled to 
any special rights to the company’s as< 
sets. Petition of Leon Keyser, Inc., N. H., 
96 A. 2d 661. 70 B. L. J. 649. 


§406. —Bank’s liability for stolen prop- 
erty. 

Plaintiff, left with a bank for safekeep- 
ing his personally owned tin lock box con- 
taining corporate securities, abtracts of 
title, and other papers. No rental or 
charge was made by the bank for the 
safekeeping of this box. However, the 
court found that consideration therefor 
arose from the profit derived by the bank 
from the depositor doing his exclusive 
banking business with them. The bank 
did not own or maintain safe deposit 
boxes for rent. The bank was entered 
by burglars and plaintiff's tin box and 
contents stolen. A Kansas statute pro- 
vided that a contract for use of a safe 
deposit box creates a landlord-tenant re- 
lationship. Thus ordinarily the bank or 
safe deposit company would not be re- 
sponsible for an unexplained loss from a 
safe deposit box. However, the court 
ruled the statute inapplicable in the pres- 
ent case. The bank held the box as bailee 
and would be presumptively liable for the 
loss. Stewart v. Farmers State Bank, 
Kans., 252 P. 24 624. 70 B. L. J. 280. 


§410.1. Night deposits. 

For an article discussing liability of 
banks with regard to night deposits, see 
70 J. 121. 


§426. —California. 


In holding that a certain savings and 
loan account was a joint account rather 
than one held by tenants in common the 
court relied on an application for mem- 
bership, the bank ledger and the bank 
passbook, all of which contained the 
words “joint holders” or “joint tenants.” 
In re Brandle’s Estate, Fla., 65 So. 2d 27. 
70 B. L. J. 588. 


§436. —New Jersey. 


Where a husband withdrew funds from 
an account owned jointly with his wife, 
the wife could not recover the funds from 
the bank on the ground that the bank had 
wrongly paid the husband when he with- 
drew funds without producing the pass- 
book. Forbes v. First Camden National 
Bank and Trust Co., N. J., 95 A. 2d 416. 
70 B. L. J. 319. (Reversing 90 A. 2d 547; 
69 B. L. J. 503.) 


§471. Proving deposit. 

Where a depositor made a mistake in 
filling out a deposit slip and the bank did 
not discover the mistake for some six 
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months which was some time after it had 
sent the depositor a statement, the court 
held the bank was not prevented by the 
theory of account stated from opening the 
account and correcting the error. Ter- 
rasi v. Manufacturers Trust Co., 121 N. Y. 
S. 2d 242. 70 B. L. J. 687. 


EXECUTORS, ADMINISTRATORS 
AND TRUSTEES 


§494. Powers and duties. 


Where a corporate executor employed a 
real estate brokerage firm substantially 
owned by one of the executor’s directors 
to sell estate property, the court held it 
was proper for the executor to pay com- 
missions on such a sale since it was 
reasonable and necessary and the trans- 
action did not violate the fiduciary princi- 
pal of undivided loyalty. In re Curran’s 
Will, 120 N. Y. S. 2d 207. 70 B. L. J. 500. 


§501. —For acts of negligence. 


Where a trustee bank did not enforce 
a guarantee of a company during an 
eighteen month period when the com- 
pany was solvent, the trustee was ab- 
solved from liability because it had not 
received notice of default on certain bonds 
as required by the trust indenture. Pru- 
dence-Bonds Corp. et al. v. State Street 
Trust Co. et al., U. S. 202 F. 2d 555. 70 
B. L. J. 329. 


§503. Investments — duty to invest and 
care required. 

At the request of the life beneficiary 
and in order to reduce the income taxes 
payable by the life beneficiary the trustee 
sold U. S. savings bonds at a loss in order 
to invest the proceeds in tax-exempt se- 
curities. The court surcharged the trustee 
for the amount of the loss ruling that the 
action was an unwarranted subordination 
of the interests of the remainderman to 
those of the life beneficiary. In re Bank- 
ers Trust Co., N. Y., 128 N. Y. L. J. 1446. 
70 B. L. J. 50. 


§521. Trustee under corporate mortgage. 


A bank was trustee under a corpora- 
tion’s bond indenture. The corporation 
was also indebted to the bank, and the 
latter proceeded to collect this indebted- 
ness although it knew the corporation’s 
financial condition was insecure. Eight 
years later the corporation filed a petition 
for reorganization under the Bankruptcy 
Act. The trustee in reorganization sued 
the bank claiming that it had violated its 
fiduciary duty as trustee under the in- 
denture in collecting the personal claim. 
The court ruled against the procedure 
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adopted by the bank. Dabney v. Chase 
National Bank, 196 F. 2d 668. 70 B.L.J. 352. 


Where a trustee bank did not enforce a 
guarantee of a company during an eight- 
een month period when the company was 
solvent, the trustee was absolved from 
liability because it had not received no- 
tice of default on certain bonds as re- 
quired by the trust indenture. Prudence- 
Bonds Corp. et al. v. State Street Trust 


Co. et al., U. S. 202 F. 2d 555. 70 B. L. J. 


329. 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


§536. Deposit insurance. 

For an article concerning Federal De- 
posit Insurance Assessments, see 70 
B. L. J. 601. 


FORGED PAPER 


§549. Forged paper in general. 
For an article concerning the legal con- 


sequences of check forgeries, see 70 
B. L. J. 421. 


§597. Criminal prosecutions. 


A woman signed her name as drawer of 
a check upon a bank in which she had 
no funds or deposit account. Her hus- 
band then delivered the check to a mer- 
chant in payment for merchandise. Un- 
der the Ohio criminal statute both the 


.woman and her husband were held prop- 


erly convicted of the crime of forgery. 
State v. Havens, Ohio, 109 N. E. 2d 48. 
70 B. J. 39. 


FRAUD 


§598. Instrument obtained by fraud. 


At the request of her employer a secre- 
tary put her routine signature on two 
blank pieces of paper which turned out to 
be two promissory notes upon which she 
was sued by a holder in due course. The 
court held in favor of the holder on the 
ground that if the fraud of a third per- 
son could be a defense against a holder 
in due course the stability of negotiable 
paper would be impaired. Lewinson v. 
Frumkes, Fla., 64 So. 2d 321. 70 B.L.J. 553. 


Where a store manager had cashed a 
check which had been indorsed in blank 
and which was presented by defendant 
who did not claim to be the payee and 
who in fact was not the payee and the 
check was paid, the store manager could 
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not support an indictment for false pre- 
tenses since he had not been. defrauded. 
Bruce v. State, Miss., 64 So. 2d 832. 70 
B. L. J. 695. 


§598.1. Debt not dischargeable because of 
fraud. 

Where plaintiff made a loan to defend- 
ant and took a note in return in reliance 
on the latter’s false representations, the 
court held that plaintiff could recover 
from defendant on the note despite the 
fact that his debts had been relieved by 
a discharge in bankruptcy. Ohio Finance 
Co. v. Greathouse, Ohio, 110 N. E. 2d 805. 
70 B. L. J. 406. 


HOLDERS IN DUE COURSE 


§629. —Where payee not a holder in due 
course. 


Where a finance company had provided 
forms for a note and conditional sales 
contract, had investigated purchaser’s 
credit and had designated its office as the 
place of payment of the note, the court 
held that the finance company could not 
be an innocent purchaser of the note 
since it had for all intents and purposes 
been a party to the transaction between 
the seller and purchaser. Mutual Finance 
Co. v. Martin et al. Fla., 63 So. 2d 649. 
70 B. L. J. 562. 


§630. Holder must take without notice of 
defect. 


Where Dutch government issued an or- 
der vesting securities in the government 
and certain bearer bonds belonging to 
residents of Holland came into the hands 
of an unlicensed dealer in the United 
States, the court awarded the bonds to 
the Dutch government on grounds that it 
had authority to pass the vesting order 
under the Hague Regulations and that 
the dealer was not a holder in due course. 
State of Netherlands v. Federal Reserve 
Bank of New York, et al., U. S. 201 F. 2d 
455. 70 B. L. J. 384. 


§632. —Purchaser held put on notice. 


Where a finance company required an 
appliance dealer to provide a certificate 
of completion before it would purchase a 
note from the dealer, the court held that 
the note and the certificate must be con- 
sidered together and that because they 
were considered together the finance com- 
pany could not be an innocent purchaser 
of the note. Allied Bldg. Credits, Inc. v. 
Ellis et ux., Texas, 258 S. W. 2d 165. 70 
B. L. J. 700. 
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§649. Effect of indorsement. 


In a New Jersey case the defendant 
gave her negotiable promissory note in 
payment for construction and repair work 
on her property. The note was sold at a 
discount to the plaintiff who was held 
entitled to recover against the maker of 
the instrument in full although he re- 
ceived the note under a qualified indorse- 
ment (without recourse) and the maker 
claimed that the work performed by the 
original payee was defective. Werber v. 
Mullen, N. J., 93 A. 2d 367. 70 B. L. J. 106. 


INDORSEMENTS 


§684. —Maker. 

Where a person signed his name on a 
note under the spaces provided for the 
makers’ signatures it was held that there 


was no question that he signed as a Co- 


maker of the note and that thus N.I.L. §17 
which provides that if the position of the 
signature makes the capacity of the sign- 
er unclear he shall be deemed an indorser 
was not applicable. Schaeffle v. Nolan et 
al., Calif., 252 P. 2a 782. 70 B. L. J. 345. 


INSURANCE 


§715. —Robbery, burglary, and theft in- 
surance. 


Where a bank holding a mortgage on a 
car and the car owner himself failed to 
tell the insurance company the car had 
been stolen until some three months after 
the theft, the court ruled the bank could 
not collect the insurance which was writ- 
ten with an open clause policy because 
the delay in giving notice to the insurance 
company was unreasonable. Lucas County 
Bank of Toledo, Ohio v. American Cas- 
ualty Co. Ark., 256 S. W. 2d 557. 70 
B. L. J. 497. 


§734. Time of giving notice of claim. 

As a result of a check kiting scheme an 
Indiana bank was defrauded of $19,650 on 
two bad checks. The two checks were 
returned for lack of funds in September 
of 1948. Although the bank was pro- 
tected by a blanket bond with the Amer- 
ican Surety Company of New York in- 
suring against loss on account of false 
pretenses, no claim was made on the bond 
nor was notice given of the loss until 
June of 1949. The explanation for the 
failure to take immediate action was the 
fact that after tHe loss the check kiters 
had agreed to repay the bank in full, but 
finally defaulted on the installments 
agreed upon. The court ruled that the 
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bank was not entitled to recover on the 
blanket bond since it had not given notice 
of the loss within a reasonable time as 
required by the provisions of the bond. 
Muncie Banking Co. v. American Surety 
Co., U. S., 200 F. 24 115. 70 B. L. J. 67. 


LETTERS OF CREDIT 


§767. —Bank’s refusal to pay. 

Plaintiff completed a sale and shipment 
and collected payment under a letter. of 
credit. Later plaintiff presented a second 
draft to the defendant bank where the 
letter of credit was confirmed and ex- 
plained additional payment was due on 
the prior transaction because of an error. 
The court upheld the bank’s refusal to 
make additional payment when no bills 
of lading or insurance certificates were 
presented with the second draft on 
grounds that the terms of the letter of 
credit were not complied with. North 
Woods Paper Mills, Ltd. v. National City 
Bank of New York, 121 N. Y. S. 2d 543. 
70 B. L. J. 569. 


LIEN AND SET-OFF 


§795. Where deposit garnished. 

Ryan owed a thousand dollars to a 
judgment creditor named Towns. Ryan 
had a thousand dollar balance deposited 
with the Stezte National Bank of Decatur 
at Oneonta, Alabama, but the bank held 
Ryan’s unmatured mortgage note for an 
amount in excess of a thousand dollars. 
Towns sought to garnish the account in 
the hands of the bank. Ordinarily the 
bank would be required to turn over the 
funds since the law does not permit it to 
set off an unmatured debt. However, in 
this case the mortgage note contained the 
following clause, “or should the holder of 
this note deem the debt insecure, the full 
amount evidenced hereby shall become 
due and payable immediately at the elec- 
tion of the holder of this note.” The court 
ruled that under this provision the bank 
could accelerate the due date of the mort- 
gage note and defeat the garnishment 
proceedings brought by Towns. State 
National Bank of Decatur v. Towns, Ala., 
62 So. 2d 606. 70 B. L. J. 141. 


§799. Unmatured debt of depositor. 


Ryan owed a thousand dollars to a 
judgment creditor named Towns. Ryan 
had a thousand dollar balance deposited 
with the State National Bank of Deca- 
tur at Oneonta, Alabama, but the bank 
held Ryan’s unmatured mortgage note 


for an amount in excess of a thousand 
dollars. Towns sought to garnish the ac- 
count in the hands of the bank. Ordinar- 
ily the bank would be required to turn 
over the funds since the law does not 
permit it to set off an unmatured debt. 
However, in this case the mortgage note 
contained the following clause, “or should 
the holder of this note deem the debt in- 
secure, the full amount evidenced hereby 
shall become due and payable immedi- 
ately at the election of the holder of this 
note.” The court ruled that under this 
provision the bank could accelerate the 
due date of the mortgage note and de- 
feat the garnishment proceedings brought 
by Towns. State National Bank of De- 
catur v. Towns, Ala., 62 So. 2d 606. 70 
B. L. J. 141, 


MATURITY 


§850. Notes due on default in payment of 
interest. 


The plaintiff held the defendant’s prom- 
issory note for $15,000 payable in two an- 
nual installments of $7,500. The note con- 
tained an acceleration provision permit- 
ting the holder to declare the entire note 
due and payable upon failure to pay any 
installment of interest or principal. The 
first installment not having been paid 
when due, the plaintiff filed suit and re- 
covered a judgment against the defendant 
for the full amount of the note. On ap- 
peal this decision was reversed on the 


‘ground that under the law of Texas the 


plaintiff could not accelerate the matur- 
ity of the second installment without first 
presenting the note for payment and 
making demand upon the defendant. Grif- 
fith v. Griffith, Texas, 252 S. W. 2d 617. 
70 B. L. J. 26. 


MONOPOLIES 


§860.5. Investment banking. 

Where the government contended that 
various New York investment banking 
houses had organized the syndicate sys- 
tem of marketing new security issues in 
order to have a monopoly of the market- 
ing business, the court held that the 
government had not proved a violation 
of the Sherman Anti-Trust Act and dis- 
missed the suit against the bankers. 
United States v. Henry 8S. Morgan et al., 
United States District Court, Southern 
District of New York, October 14, 1953. 
70 B. L. J. 680. 


is 
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MORTGAGES 


§869. Time of filing. 


Where a trust company had mailed a 
mortgage to be recorded and the mailing 
had unexplainedly taken five days when 
the company could have had the record- 
ing done in two hours if it had delivered 
the mortgage, the court held the delay 
was unreasonable and that therefore the 
trust company could not reclaim the 
mortgaged chattel in preference to other 
creditors of the mortgagor. Mercantile 
Trust Co. et al. v. Kahn, 203 F. 2d 449. 
70 B. L. J. 692. 


§886. Conflict of laws. 


Purchaser bought a car and got a chat- 
tel mortgage on it which was recorded in 
the state of purchase. The car was later 
sold in a second state where the mortgage 
was not recorded. It was held that the 
bank owning the mortgage in the first 
state could enforce its lien in the second 
state even though the car was in the 
hands of an innocent purchaser. Chetopa 
State Bank v. Manes et al. Ark., 255 
S. W. 2d 957. 70 B. L. J. 396. 


NATIONAL BANKS 


§900. State control of national banks. 

The New York statute prohibiting na- 
tional banks and other banking institu- 
tions which are not savings banks from 
using the word “saving” or “savings” in 
advertisements of the bank’s business 
was held constitutional and valid. This 
reverses the contrary decision in the low- 
er court reported at 68 B. L. J. 408. People 
of New York v. Franklin National Bank 
of Franklin Square, 118 N. Y. S. 2d 210. 
70 B. L. J. 46. 


§901.5. Qualification of directors. 

Section 12 of the National Banking Act 
prescribing the qualifications for directors 
of national banks requires every director 
of a national bank to own in his own 
right a specified amount of the capital 
stock of the bank. As a result of this 
provision, which sometimes requires that 
a national bank director own as much as 
$1,000 in aggregate par value of the capi- 
tal stock, stock has frequently been sold 
to the director with a retained right to 
repurchase the stock upon the director’s 
ceasing to serve on the board. The Cali- 
fornia court ruled that such an option 
agreement is not contrary to public pol- 
icy and does not prevent the director 
from “owning his shares” as provided in 
the National Banking Act. The same con- 
clusion has been reached by the Illinois 


State Attorney-General. See 70 B. L. J. 
19 (January 1953). Transamerica Corpo- 
ration v. Parrington et al., Calif., 252 P. 
2a 385. 70 B. L. J. 152. 


§907. —Dealing in securities. 

Where a bank sold stock of a packing 
company at a loss the court held the 
loss to be a capital loss rather than an 
ordinary loss since a national bank could 
not have been in the business of buying 
and selling stock under the Banking Act. 
Merchants National Bank of Mobile v. 
Commissioner of Internal Revenue, U. S., 
199 F. 2d 657. 70 B. L. J. 339. 


§922. State bank converted to national 
bank. 


Section 33 of the National Banking Act 
provides that any shareholder of a na- 
tional bank consolidating with another 
bank who votes against the consolidation 
is entitled to have his shares in the bank 
redeemed at their fair market value. A 
Federal district court ruled that an in- 
dividual who purchased shares in a na- 
tional bank for speculation purposes, af- 
ter the announcement of the proposed 
consolidation is entitled to the statutory 
appraisal and payment for the shares so 
purchased. The Court of Appeals for the 
Third Circuit reversed this decision rul- 
ing that the dissenting shareholder’s ac- 
tion was not bona fide and therefore he 
was not entitled to the right of an ap- 
praisal. Central-Penn National Bank of 
Philadelphia v. Portner, U. S. Court of 
Appeals, Third Circuit, February 9, 1953. 
B. 


NEGOTIABILITY 


§935. Stipulations destroying negotiability. 

The Supreme Court of Illinois held that 
a state auditor’s warrant, being an order 
upon the state treasurer to pay only from 
a particular fund, is not an unconditional 
order and therefore not a negotiable in- 
strument. People v. Gibbs, Ill, 108 N. E. 
2a 446. 70 B. L. J. 289. 


§936. Stipulations in general not affecting 
negotiability. 

The Supreme Court of Ohio ruled that 
a promissory note may be negotiable al- 
though it provides that the due date may 
be accelerated at the option of the holder 
upon failure to the maker to pay install- 
ments when due or upon the breach of the 
provisions of a chattel mortgage referred 
to in and secufing the note. The court 
distinguishes decisions holding notes to 
be non-negotiable where the maker is 
permitted to accelerate payment when he 
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deems himself insecure. National City 
Bank of Cleveland v. Erskine & Sons, Inc., 
Ohio, 110 N. E. 2d 598. 70 B. L. J. 215. 


§945. Instrument payable out of particu- 
lar fund is non-negotiable. 


The Supreme Court of Illinois held that 
a state auditor’s warrant, being an order 
upon the state treasurer to pay only from 
a particular fund, is not an unconditional 
order and therefore not a negotiable in- 
strument. People v. Gibbs, Ill., 108 N. E. 
2d 446. 70 B. L. J. 289. 


§955. Instrument must be certain as to 
time of payment. 


For an article concerning acceleratian 
clauses in time paper under the N. I. L. 
and the Uniform Commercial Code, see 
70 B. L. J. 481. 


§958. —Provisions relating to security. 


The Supreme Court of Ohio ruled that 
a promissory note may be negotiable al- 
though it provides that the due date may 
be accelerated at the option of the holder 
upon failure to the maker to pay install- 
ments when due or upon the breach of 
the provisions of a chattel mortgage re- 
ferred to in and securing the note. The 
court distinguishes decisions holding notes 
to be non-negotiable where the maker is 
permitted to accelerate payment when 
he deems himself insecure. National City 
Bank of Cleveland v. Erskine & Sons, Inc., 
Ohio, 110 N. E. 2d 598. 70 B. L. J, 215. 


NOTICE OF DISHONOR 


§1047. Time for giving notice. 


Where a bank erroneously paid a note 
from funds in a depositor’s account and 
was later refused reimbursement from 
the payee who claimed the bank’s error 
prevented him from giving timely notice 
of dishonor to the endorser, the court 
ruled in favor of the bank on grounds that 
N. I. L. §113 excuses delay in giving such 
notice where delay is beyond control of 
the holder of a negotiable instrument. 
Corn Exchange Bank Trust Co. v. Schwab 
Latex Company, Inc., Municipal Court of 
the City of New York, June 26, 1953. 
70 B. L. J. 583. 


OFFICERS AND EMPLOYEES 
OF BANKS 


§1067.1. Liability of reorganization trustee. 

Reorganization trustees of a bank is- 
sued beneficiary certificates to depositors 
of the debtor bank. Subsequently, the 
trustees accepted these. certificates back 
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at face value from the bank’s debtors as 
a set-off against obligations owed to the 
bank. The trustees did this without in- 
quiring into the ability of these debtors 
to pay. Many of the certificates were 
purchased by the debtors at far below. 
face value which permitted them to settle 
their obligations at a fraction of. their 
actual debts. When the trustees applied 
for a settlement of their accounts, the 
court found this practice, among many 
others, was highly improper. It conse- 
quently surcharged the trustees and or- 
dered the dismissal of one of them re- 
sponsible for the improper activity. Behr- 
man et al. v. Egan et al., N. J., 95 A, 2d 
599. 70 B. L. J. 516. 


§1108. Election and qualification of bank 
directors. 

Section 12 of the National Banking Act 
prescribing the qualifications for directors 
of national banks requires every director 
of a national bank to own in his own right 
a specified amount of the capital stock of 
the bank. As a result of this provision, 
which sometimes requires that a national 
bank director own as much as $1,000 in 
aggregate par value of the. capital stock, 
stock has frequently been sold to the di- 
rector with a retained right to repurchase 
the stock upon the director’s ceasing to 
serve on the board. The California court 
ruled that such an option agreement is 
not contrary to public policy and does not 
prevent the director from “owning his 
shares” as provided in the National Bank- 
ing Act. The same conclusion has been 
reached by the Illinois State Attorney- 
General. See 70 B. L. J. 19 (January 
1953). Transamerica Corporation v. Par- 
rington et al., Calif., 252 P. 2d 385. 70 
B. L. J. 152. 


§1132. Notice to officer as notice to bank. 

In dismissing plaintiff’s case because of 
insufficient evidence and lack of proof of 
damages, the court held that if certain of 
defendant bank’s directors had committed 
fraudulent acts not as bank directors but 
in their capacities as sellers of a sugar 
mill, the knowledge of or participation in 
such fraud was not automatically imputed 
to the bank. Nacional Financiera, S. A. 
v. Banco De Ponce, 120 N. Y. S. 2d 373. 
70 B. L. J. 588. 


OVERDRAFTS 


§1178. —Ohio. 

A woman signed her name as drawer 
of a check upon a bank in which she had 
no funds or deposit account. Her husband 
then delivered the check to a merchant 
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in payment for merchandise. Under the 
Ohio criminal statute both the woman 
and her husband were held properly con- 
victed of the crime of forgery. State v. 
Havens, Ohio, 109 N. E. 2d 48. 70 B. L. J. 
39. 


PAYMENT 


§1210. —Liability of drawee. 

Where the treasurer of Alaska wrongly 
wrote government checks payable to him- 
self, and these checks were paid by de- 
fendant bank, the bank was not liable 
on grounds that it should have required 
the treasurer to furnish auditor’s war- 
rants since such warrants were not re- 
quired by all statutes. General Casualty 
Co. v. Seattle-First National Bank, Wash., 
256 P. 287. 70 B. L. J. 623. 


§1216. Discharge of instrument. 


The holder of a promissory note may 
surrender his rights under a note by 
simply signing and delivering a written 
release. There need be no money paid 
or other consideration given for the re- 
lease, nor must the note itself be sur- 
rendered. Shaffer v. Akron Products Co., 
Ohio, 109 N. E. 2d 24. 70 B. L. J. 88. 


§1240. —Check kiting transaction. 


As a result of a check kiting scheme 
an Indiana bank was defrauded of $19,650 
on two bad checks. The two checks were 
returned for lack of funds in September 
of 1948. Although the bank was protected 
by a blanket bond with the American 
Surety Company of New York insuring 
against loss on account of false pretenses, 
no claim was made on the bond nor was 
notice given of the loss until June of 1949. 
The explanation for the failure to take 
immediate action was the fact that after 
the loss the check kiters had agreed to 
repay the bank in full, but finally de- 
faulted on the installments agreed upon. 
The court ruled that the bank was not 
entitled to recover on the blanket bond 
since it had not given notice of the loss 
within a reasonable time as required by 
the provisons of the bond. Muncie Bank- 
ing Co. v. American Surety Co., U. S. 200 
24.115. 70. B. L. J. 67. 


§1244. —Payment of unindorsed checks. 


The plaintiffs purchased certain accounts 
from All State Sales Co., Inc., giving some 
16 checks in payment over a period of 
time aggregating about $21,000. These 
checks were drawn on the Manufactu- 
rers Trust Company and cleared through 
the Public Bank. All State Sales Co., Inc. 
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maintained no account with the Public 
Bank, however, a partnership, All State 
Sales Co., did maintain an account with 
the Public Bank and it was in this ac- 
count that the checks were deposited. 
None of the checks contained any in- 
dorsement. Public Bank, as collecting 
bank was held not liable to the plaintiffs 
for failing to secure the indorsements. 
Kinstlinger et al. v. Manufacturers Trust 
Co., 117 N. Y. Supp. 2d 147, 70 B.L.J. 131. 


In 1946 Gilbert drew a check for $50,000 
on the Chase National Bank payable to 
a Texas oil company. The proceeds of 
the check were duly received by the payee 
and the cancelled check was returned to 
Gilbert; however, at no time had the 
Chase National Bank, as drawee, obtained 
the signature indorsement of the payee. 
Two years later Gilbert sued the Chase 
National Bank claiming that the $50,000 
had been wrongfully charged to his ac- 
count since there was no indorsement of 
the payee’s signature on the check. He 
claimed that he had been defrauded by 
the Texas oil company and that the Chase 
National Bank must bear the loss having 
paid over the funds without securing an 
indorsement. The court ruled quite cor- 
rectly, that a drawee bank may properly 
make payment of a check to the payee 
without securing the latter’s indorsement. 
The custom of obtaining such an indorse- 
ment is for the protection of the bank 
as constituting a receipt from the payee 
for the funds. It is no wise necessary for 
a valid payment and discharge of the in- 
strument. Gilbert v. Chase National Bank, 
N. Y., 108 F. Supp. 229. 70 B. L. J. 32. 


PLEDGE AND COLLATERAL 


. §1272. Debts secured. 


Where terms of certain notes, plaintiff's 
guaranty and agreements of assignment 
of insurance policies indicated that the 
policies were to be collateral for any of 
plaintiff’s indebtedness to the bank hold- 
ing the policies, an alleged oral agree- 
ment that they were to be collateral for 
only one certain loan was inadmissible in 
court. <Azrak et. al. v. Manufacturers 
Trust Co., 120 N. Y. S. 2d 855. 70 B. L. J. 
524. 


§1284. Sale of collateral. 


Notice to borrower to supply an addi- 
tional margin on his security loan must 
actually reach borrower before bank can 
justifiably sell collateral to reduce amount 
of loan. Phillips v. Bank of Athens Trust 
Co., 119 N. Y. S..2d 47. 70 B. L. J. 325. 
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PRESENTMENT FOR PAYMENT 


§1290. Necessity for presentment. 

The plaintiff held the defendant’s prom- 
issory note for $15,000 payable in two 
annual installments of $7,500. The note 
contained an acceleration provision per- 
mitting the holder to declare the entire 
note due and payable upon failure to pay 
any installment of interest or principal. 
The first installment not having been paid 
when due, the plaintiff filed suit and re- 
covered a judgment against the defendant 
for the full amount of the note. On appeal 
this decision was reversed on the ground 
that under the law of Texas the plaintiff 
could not accelerate the maturity of the 
second installment without first present- 
ing the note for payment and making 
demand upon the defendant. Griffith v. 
Griffith, Texas, 252 S. W. 2d 517.70 B. L. J 
26. 


§1315. Time of day when presentment may 
be made. 


Where bills of lading were presented 
by a seller to a buyer before the close of 
the business day but after banking hours, 
the court ruled there was no breach of 
contract when the buyer did not make 
immediate payment but that it should be 
left to the jury to decide whether a de- 
mand for payment at such a time was 
reasonable. John Manners & Co. v. 
Hirshenhorn & Sons, 116 N. Y. S. 2d 532. 
70 B. L. J. 401. 


§1322. Waiver of presentment. 


Where reverse side of promissory note 
contained a waiver of demand and notice 
provision all indorsers and not simply the 
first indorser signing below the provision 
were bound by it. Kellogg v. Suher et al., 
Mass., 109 N. E. 2d 169. 70 B. L. J. 93. 


§1326. —Waiver of protest or notice. 

Where reverse side of promissory note 
contained a waiver of demand and notice 
provision all indorsers and not simply 
the first indorser signing below the pro- 
vision were bound by it. Kellogg v. Suher 
et al., Mass., 109 N. E. 24 169. 70 B. L. J. 
93. 


SAFE DEPOSIT COMPANIES 


§1349. Relation between company and 
customer. 
For an article discussing safe deposit 
procedures, see 70 B. L. J. 241. 


SIGNATURE 


§1369. Place of signature. 

Where a person signed his name on a 
note under the spaces provided for the 
makers’ signatures it was held that there 
was no question that he signed as a co- 
maker of the note and that thus NIL §17 
which provides that if the position of the 
signature makes the capacity of the 
signer unclear he shall be deemed an in- 
dorser was not applicable. Schaeffle v. 
Nolan et al., Calif., 252 P. 2d 732. 70 
B. L. J. 345. 


STATUTE OF LIMITATIONS 


§1386.5. Cognovit note. 

It is well settled that when a payment 
is made on a note, the statute of limita- 
tions begins to run all over again. This 
part payment does not also have the 
effect of extending the period in which 
judgment may be entered under the war- 
rant of attorney to confess judgment con- 
tained in the note. Alliance First Nat. 
Bank v. Spies et al., Ohio, 110 N. E. 2d 
483. 70 B. L. J. 204. 


STOCK AND STOCKHOLDERS 


§1426. Voting. 

Opinion of Virginia court upheld stat- 
ute permitting bank to eliminate cumula- 
tive voting after retirement of preferred 
stock held by R. F. C. French v. Cumber- 
land Bank & Trust Co., Va., 74 S. E. 2d 
265. 70 B. L. J. 284. 


§1440. Statutory liability in general of 
stockholders to creditors. 

Where a stockholder of a bank which 
had been closed failed to pay his full 
share to the bank’s creditors because of 
a mistake of law and when he later paid 
the full amount, the court ruled there 
was no statutory, constitutional or equit- 
able reason why interest should be paid 
on the amount not originally contributed. 
Hillmer et al. v. Chicago Bank of Com- 
merce et al., Ill, 111 N. E. 2d 194. 70 
B. L. J. 464. 


STOPPING PAYMENT 


§1474. Liability of bank paying stopped 
check. 

Where bank paid a check by mistake 
after there had been a request to stop 
payment, the court ruled that it was not 
liable to its depositor for the amount paid 
since the request contained a clause ex- 
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cusing payment because of inadvertence. 
Thomas vy. First National Bank of Scran- 
ton, Pa., 96 A. 2d 196. 70 B. L. J. 444. 


For an article considering stop payment 
liability generally and particularly under 
the Uniform Commercial Code, see 70 
B. J.. 181. 


TAXATION 


§1500. United States securities. 


Where a resident of California died 
leaving federal reserve and national bank 
notes in his safe deposit box, the court 
ruled these notes were subject to local 
county, city, water district and school 
district taxes under California law which 
classified such notes as tangible property 
subject to taxation. Beery et al. v. Los 
Angeles County et al. Calif., 253 P. 2d 
1005. 70 B. L. J. 508. 


§1504. Taxation of national banks. 


For an article stating the case for Con- 
gressional restrictions on the state taxa- 
tion of national banks, see 70 B. L. J. 541. 


§1510. State tax on national bank shares. 


The Supreme Court of West Virginia 
ruled that in valuing national bank shares 
for purposes of taxation by the state no 
deduction need be made for the value of 
non-taxable securities owned by the 
national bank. In re National Bank of 
West Virginia at Wheeling et al., W. Va., 
73 S. E. 2d 655. 70 B. L. J. 137. 


§1522. Income tax. 


For an article concerning commercial 
bank problems in regard to Federal In- 
come Tax, see 70 B. L. J. 308. 


§1528. Deductions. 


A bank charged off as worthless certain 
uncollectible notes without realizing any 
tax deduction benefits from the loss in- 
curred. When taxpayer acquired the 
bank’s assets, it entered the notes on its 
books at zero value. Later it collected 
$41,000 on the notes but did not include 
this amount as income on its tax return 
since its predecessor had received no tax 
deduction benefits when the notes were 
charged off. The court held against tax- 
payer on the grounds that federal tax 
statutes do not provide for the transfer 
of the right to exclude from taxable in- 
come a recovery of a bad debt from which 
no tax benefit was obtained. First Na- 
tional Bank in Houston v. Scofield, Col- 
lector of. Internal Revenue, U. S., 201 F. 
2a 219. 70 B. L. J. 323. 


Both taxpayers had moneys embezzled 
by trusted agents and employees. The 
defalcations had been going on for many 
years before they were discovered. On 
discovery, efforts were made immediately 
to identify the takers and fix the dates 
and amounts of the thefts. In one case 
the books revealed the thief and the pre- 
cise amounts taken each year from 1931 
to 1940. In the other case the cover-up 
had been so successful that painstaking 
investigation failed to reveal who took 
the funds or the time when the unascer- 
tained person or persons took them. Each 
taxpayer claimed a tax deduction for the 
year the losses were discovered and their 
amounts ascertained. The Government ob- 
jected, claiming that the deduction should 
have been taken in each of the prior 
years during which the moneys were be- 
ing surreptitiously taken. The Supreme 
Court ruled that the embezzlement losses 
were deductible for income tax purposes 
in the year the losses were discovered. 
Alison v. United States, 73 Sup. Ct. 191. 
20 B. L. J. 30. 


TRAVELER’S CHECKS 


§1559. Traveler’s checks. 

Where a traveler’s check has been 
signed and countersigned by the pur- 
chaser it is a complete negotiable instru- 
ment. The District of Columbia Court of 
Appeals ruled that even though no payee 
has been named such an instrument is 
to be regarded as having been indorsed in 
blank and to be negotiated by delivery 
only. Thus where the original purchaser 
of $3,000 worth of traveler’s checks signed 
and countersigned the checks, and the 
checks were later lost or stolen but turned 
up in the hands of a holder in due course, 
they must be honored by the issuer. 
Emerson v. American Express Co., D. C., 
90 A. 2d 236. 69 B. L. J. 493; 70 B. L. J. 
352. 


TRUST RECEIPTS 


§1562. Trust receipts. 


A bank was unable to produce executed 
trust receipts with respect to some of the 
articles which it sought to reclaim upon 
the insolvency of the trustee. The ab- 
sence of the trust receipts designating 
goods actually purchased on credit ex- 
tended by the bank was explained on the 
ground that frequently the manufacturer 
or wholesaler shipped substitutions when 
merchandise was returned by the trustee 
as being defective. After such a transac- 
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tion occurred the parties neglected to 
execute and deliver a new trust receipt. 
The court ruled that the bank was not 
entitled to reclaim the goods in question 
since it was held that the security of 
the lender under the Uniform Trust Re- 
ceipts Act was limited to cases where 
the lien of the lender was actually evi- 
deuced by a signed writing. In re Yost, 
Md., 107 F. Supp. 432. 70 B. L. J. 75. 

The Uniform Trust Receipts Act vali- 
dates the trust receipt method of financ- 
ing provided the requirements of the Act 
are met. One of these requirements is 
that the lender (entruster) must file with 
the Secretary of State a designation of 
the lender and the borrower (trustee). 
The Supreme Judicial Court of Massa- 
chusetts held a trust receipt transaction 
invalid, the lender being deprived of his 
security, where the borrower’s name was 
E. R. Millen Co., Inc., but the name filed 
in the designation was E. R. Millen Com- 
pany. General Motors Acceptance Corp. 
v. Haley, Mass., 109 N, E. 2d 143. 70 
B. L. J. 167. 


The Uniform Trust Receipts Act as 
enacted in Illinois provides that it is a 
felony for a borrower who is being 
financed on a trust receipts basis to sell 
the goods subject to the trust receipt and 
fail to account for the proceeds. The Su- 
preme Court of Illinois held this particu- 
lar provision of the Act unconstitutional 
on the grounds that the Act did not com- 
ply with the requirement that no statute 
shall embrace more than one subject and 
that the penalty provided was not reason- 
ably necessary to accomplish the purpose 
of the Uniform Trust Receipts Act. People 
v. Levin, Ill, 104 N. E. 2d 814. 70 B. L. J. 
29. 


Where an appliance dealer sold mer- 
chandise covered by trust receipts given 
by the dealer to plaintiff who had financed 
the purchase of merchandise, without 
first paying plaintiff for the articles sold, 
the court held it was possible for a jury 
to find the plaintiff had retained its se- 
curity interest in the merchandise and 
could thus recover the release price from 
the dealer. Refrigeration Discount Corp, 
v. Catino et al., Mass., 112 N. E. 2d 790. 
70 B. L. J. 703. 


USURY 


$1564. What constitutes usury. 


Where the court found certain interest 
Charges to be results of a seller’s over- 
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charging a purchaser who gave the note 
as part of the purchase price, it ruled the 
interest usurious and void even though 
the note was in the hands of a holder in 
due course. National Bond & Investment 
Co. v. Atkinson, Texas, 254 S. W. 2d 885. 
70 B. L. J. 401. 


§1565.—Transactions held not usurious. 


Where a corporation in one state bor- 
rowed money from a finance company in 
a second state and specified that the laws 
of the second state should apply to the 
loan transaction, the trustee of the cor- 
poration could not revoke the loans on 
grounds of usury since the laws of the 
second state did not permit recovery: of 
money paid on a usurious contract. Al- 
britton v. General Finance Corp., U. S. 
204 F. 2d 125. 70 B. L. J. 631. 


§1566. —Computing on 360-day basis. 

It has been ruled in most states that 
the computation of interest on a 360-day 
basis is not usurious where resorted to in 
good faith as affording a simple method 
of computaton. See Dickey v. Bank of 
Clarksdale, Miss., 184 So. 314, 56 B. L. J. 
1; Swistak v. Personal Finance Co., 24 
N. Y. Supp. (2d) 80, 58 B. L. J. 186; Camp 
v. Bates, 11 Conn. 487; Agricultural Bank 
v. Bissel, Mass., 12 Pick. 586; Merchants 
& Planters’ Bank v. Sarratt, 77 S. C. 141, 
30 B. L. J. 64; Patton v. Bank of La- 
fayette, 124 Ga. 965, 23 B. L. J. 634. The 
New Jersey Supreme Court held, how- 
ever, that the practice is unlawful in that 
state where it results in the extraction of 
a usurious rate of interest. Ditmars v. 
Camden Trust Co., N. J., 92 A. 2d 12. 
70 B. L. J. 140. 


§1577. —Loans by national banks. 


The federal statute governing the in- 
terest which may be charged by a na- 
tional bank provided that a national bank 
may charge interest “at the rate allowed 
by the laws of the state” in which it is 
located, but “when no rate is fixed by 
the laws of the state”, the national bank 


is confined to 7%, or to 1% over the fed- 
eral reserve discount rate on 90 day com- 
mercial paper, whichever is higher. Where 
no interest rate is fixed in a given state 
on small loans, but the maximum interest 
which may be charged is 18% a national 
bank is not limited to a 7% return on 
small loans because no interest rate has 
been fixed by state law but may charge 
up to 18%. Rockland-Atlas Nat. Bank of 
Boston v. Murphy, Mass., 110 N. E. 2d 
638. 70 B. L. J. 275. 
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No words 
needed... 


Before ever he speaks a word, he 
asks your love. In it begins the 
security he will need forever. 


The whimper when he’s hungry, the 
sigh of peace when he’s fed and warm, 
the cuddle of his sleepy body—all 
these tell a need that never ends. The 
need that none of us outgrows: to be 
safe and secure in body and heart 

as long as we live. 


That each of us is free to make 
secure the lives of those we love, is 
our peculiar privilege. 

As we take care of our own, we also 
take care of America. Out of the 
security of eaeh home rises the 
security of our country. 


Saving for security is easy! Here’s a 
savings system that really works—the 
Payroll Savings Plan for investing in 
United States Savings Bonds. 


Go to your company’s pay office, 
choose the amount you want to save. 
That money will be set aside for you be- 
fore you even draw your pay. And in- 
vested in Bonds which are turned over 
to you. 


If you can save only $3.75 a week on 
the Plan, in 9 years and 8 months you 
will have $2,137.30. For your sake, and 
your family’s, too, how about signing 
up today? 


The U.S. Government does not pay for 
this advertisement. It is donated by 
this publication in cooperation with 
the Advertising Council and the 
Magazine Publishers of America. 
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Peace... 
their Christmas Wish for us! 


USA 


THESE are some of the bravest 
men on earth. 


Yet these young holders of the Medal of 
Honor were never fighters for the love of fighting. 
They are men of war with a dream of peace. 


They want a world in which small wide eyes can gaze 
in rapture at a tinselled tree. Where a happy Christmas 
is a child’s inalienable right—because fear and force 
have at last given way to peace and law and goodwill. 


USA 


They have fought ably for peace, with courage “above 
and beyond the call of duty.” Can we, at home, 
do something for it, too? 


Yes. Beginning now, each of us who earns can put 
some part of his earnings into United States Defense 
Bonds. For by these Bonds we make our own families 
USA secure, first of all. Then, out of the security of our 
families, we build the strength of America—to stay at 
peace in a world where peace still is only for the strong. 


* * * ( 


You can invest in Defense Bonds best through the Payroll 
Savings Plan where you work or the Bond-A-Month 
: * Plan where you bank. Won’t you begin—today? 


Lr. Henny A. Commiskey The U. S. Government does not pay for this advertisement. 
usMc It is donated by this publication in cooperation with the 
Advertising Council and the Magazine Publishers of America. 
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